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Mammography Screening Can Survive
Malpractice . . . If Radiologists Take Center
Stage and Assume the Role of Educator1

After affirming that mammography re-
duces deaths from breast cancer, Daniel
B. Kopans, in his insightful editorial that
was published earlier this year in Radiol-
ogy (1), admonished that, unless some-
thing is done to limit the number of
malpractice lawsuits filed against the
radiologists who interpret mammo-
grams, women may lose access to this
valuable screening test. Kopans then
emphasized the seriousness of the mat-
ter by posing the question, “Will mam-
mography survive malpractice?” It is a
question that one hopes will be pon-
dered by the nonradiologic medical, le-
gal, and legislative communities, but it
is also a question that should be ad-
dressed by the radiologic community
itself. I am in favor of enlisting the sup-
port of our medical and nonmedical
colleagues to find ways to relieve mam-
mography practitioners of the often

devastating effect of malpractice litiga-
tion, but I also believe a major part of
the solution to the problem lies in the
hands of radiologists themselves.

I believe there are steps that radiolo-
gists can take to “save” mammography,
mainly by focusing on two of the many
topics that were discussed by Kopans:
first, the education of the public and, sec-
ond, the legal system, including the sub-
topics of standard of care, expert wit-
nesses, and reform. As will be seen, my
perspectives on these topics differ from
those of Kopans.

Educating the Public about
Mammography

Kopans alludes to an article in which I
had stated that the failure of the radio-
logic community to educate the public
about the limitations of mammography
is a major cause of the increase in the
number of medical malpractice lawsuits
alleging the misinterpretation of mam-
mograms (2). Kopans opined that educat-
ing the public “as to the fallibility of
mammography” is insufficient to reduce
malpractice lawsuits because “we have
been educating women and their physi-
cians for years, and the number of law-
suits continues to increase.” Kopans also
states that “despite repeated warnings by
radiologists over the years that mammog-
raphy does not depict all cancers and
does not . . . save all lives, the damage
[women’s belief that screening mam-
mography is guaranteed to save their
lives] was done and perfection was ex-
pected.” I respectfully disagree with Ko-
pans. I do not believe that radiologists
have been warning or fully educating the
public about the questions that have
been raised regarding the accuracy and
efficacy of mammography.

I have never seen even one warning

presented by radiologists or by any radio-
logic organization about the fallibility of
mammography. Indeed, I have never seen
any evidence whatsoever of any radiologist
or radiologic organization publicly educat-
ing women, or even nonradiologic physi-
cians, about the imperfections of mam-
mography. Perhaps in the privacy or his or
her office a radiologist might from time to
time admonish an individual patient
about the limitations of mammography,
but I have never seen even one advertise-
ment or pronouncement in any newspaper
or magazine or on television that discusses
accurate data regarding mammographic
fallibility or limitations.

What I have seen are advertisements
placed by radiologists stating that radiol-
ogists can find a cancer “the size of the
head of a pin” at mammography. What I
have seen are advertisements placed by
the American Cancer Society that show
pictures of women exclaiming that “a
mammogram saved my life.” What I
have seen are testimonial advertisements
placed by radiologists that show a patient
proudly proclaiming that a particular ra-
diologist “saved my life because the radi-
ologist found my breast cancer on a
mammogram.” Those who place such ad-
vertisements apparently do not realize
that the unstated implication of this type
of advertisement or testimonial is that
“the radiologist who missed my breast
cancer on the mammogram cost me my
life.” What I have also seen are advertise-
ments placed by radiologists that state
that mammography “prevents” breast
cancer.

At the 2002 Annual Meeting of the
American College of Radiology, the
Council passed Resolution 41, which
called on the College to develop and un-
dertake a campaign that would explain to
the public the benefits, as well as the
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limitations, of mammography. Thus far I
have not seen any public messages or
advertisements resulting from that reso-
lution.

Let me summarize what the public
seems to believe about mammography. A
recently published article (3) reporting
the results of a survey taken of women’s
perceptions regarding the benefits of
mammography screening revealed that
57% of the American women polled be-
lieve that mammography prevents or re-
duces the risk of contracting breast cancer.
Likewise, 62% of American women be-
lieve that periodic mammography will
reduce breast cancer deaths by 50%–75%;
the researchers determined that the most
appropriate response is that screening re-
duces breast cancer mortality by 25%.
Also, 60% of American women believe
that mammography will prevent 40–80
deaths from breast cancer per every 1000
women who undergo the examination;
researchers determined that the most ap-
propriate response is five deaths.

Another recently published survey (4)
revealed that 74% of American adults be-
lieve that finding cancer early saves lives
“most” or “all of the time.” Furthermore,
53% believe that screening “usually” re-
duces the amount of treatment that is
needed when cancer is found, and 70%
believe that a person who refuses to un-
dergo screening mammography is “irre-
sponsible.” The authors of the study ex-
pressed concern that public health
campaigns recommending cancer screen-
ing tests have communicated “a mislead-
ingly simple and one-sided message—a
message that discourages meaningful dis-
cussions about the use of these tests.”
Researchers observed that the public is
“primed to believe there is value in hav-
ing any test that is marketed as being able
to find early cancer,” and that “the pub-
lic’s enthusiasm for cancer screening and
resistance to do less stems in large part
from messages the medical establishment
itself has promulgated.” Thus, the re-
searchers admonished that “the chal-
lenge now is to balance messages and
reduce the public’s risk for over-testing
and over-treatment.”

I draw one and only one conclusion
from these surveys: The public has not
received meaningful education regarding
mammography from the radiologic com-
munity.

Standard of Care and the Missed
Mammographic Diagnosis

In his editorial, Kopans, by raising the
rhetorical question of whether the stan-

dard of care in our legal system is a myth,
expressed the frustration that is shared
by many radiologists. Kopans asked, How
does one determine a standard of care for
failure to perceive something that is vis-
ible in retrospect? Since almost every ra-
diologist who interprets mammograms
has missed cancers, Kopans hypothe-
sized, then either all radiologists are neg-
ligent, or the failure to perceive an abnor-
mality that is expected of the average
radiologist should not be considered neg-
ligence. Thus, he concluded that the fail-
ure to perceive an abnormality that is
visible in retrospect should not be a cause
for litigation.

The question of whether a missed ra-
diographic diagnosis constitutes mal-
practice has confounded medical and le-
gal professionals for a century, and it is
not likely that the issue will be resolved
to the satisfaction of anyone in the fore-
seeable future. Appellate and supreme
courts in every state of the nation have
been consistent (albeit arguably nebu-
lous) in how they have defined the stan-
dard of medical care and the conduct
that they believe constitutes medical
negligence. The Illinois Supreme Court
stated the following 144 years ago (5):

When a person assumes the profession
of physician and surgeon, he must, in
its exercise, be held to employ a rea-
sonable amount of skill and care.
While he is not required to possess the
highest order of qualification, to which
some men attain, still he must possess
and exercise that degree of skill which
is ordinarily possessed by members of
the profession.

All courts have agreed with the essence
of that definition. A Wisconsin appellate
court was far more specific as to what
constitutes the standard of care in diag-
nostic radiology. In a case in which it
ruled that the defendant, a radiologist,
was not negligent for failing to observe
and report major radiographic findings,
the court held the following (6):

The failure to detect [radiographic ab-
normalities] did not constitute negli-
gence. . . . The failures to detect the de-
fects in these radiographs were mistakes,
but they were not mistakes based on neg-
ligence. The record is devoid of any evi-
dence or suggestion that the radiolo-
gist is anything but a fully competent,
conscientious radiologist in his exam-
ination of the radiographs. . . . There is
no evidence to establish that the radi-
ologist’s errors in having failed to de-
tect those defects came as the result of
his failure to conform to the accepted

standard of care in the field of radiol-
ogy.

A physician is obliged to conform to
the accepted standard of reasonable
care, but he is not liable for failing to
exercise an extraordinary degree of
care. . . . A radiologist may review an
X-ray using the degree of care of a rea-
sonable radiologist, but fail to detect
an abnormality that, on average,
would have been found. Radiologists
simply cannot detect all abnormalities
on all X-rays. . . . The phenomenon of
“errors in perception”. . . occur when a
radiologist diligently reviews an X-ray,
follows all the proper procedures, and
uses all the proper techniques, and fails
to perceive an abnormality which, in
retrospect is apparent. Errors in percep-
tion by radiologists viewing X-rays oc-
cur in the absence of negligence.

The courts in all 50 states have spoken,
and they have spoken with virtual una-
nimity as to how they have defined and
provided guidelines for the determina-
tion of the standard of medical care. How
their guidelines are interpreted by physi-
cians, lawyers, and jurors, however, is an-
other matter.

The Expert Witness

Later in his editorial, Kopans turned to
the subject of medical expert witnesses
and suggested that the courts have no
effective rules about them. Anyone can
qualify to be one, wrote Kopans, who
then proposed that the definition of ex-
pertise be rewritten in a way “that would
be satisfactory to the medical as well as
legal professions.” Kopans’ understand-
ing of expert witnesses is not entirely cor-
rect. In court proceedings involving mal-
practice, the standard of care in any
given case is set forth by expert witnesses
because lay jurors are not expected to
possess sufficient knowledge of medicine
to determine on their own what consti-
tutes the standard of medical care. Ex-
perts then offer an opinion as to whether
the defendant did or did not breach that
standard. Courts have defined an expert
witness as “a person who, because of ed-
ucation, training or experience, possesses
specialized knowledge beyond that of the
average person on a factual matter mate-
rial to a claim or defense in the litigation”
(7).

With regard to medical expert wit-
nesses, the courts have stated the follow-
ing (8):

Whether the expert is qualified to tes-
tify is not dependent on whether he is
a member of the same specialty or sub-
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specialty, but, rather, the allegations of
negligence concerning matters within
his knowledge and observation. In es-
tablishing a physician’s competency to
testify, [it must be shown that] the
physician is licensed. . . and is familiar
with the methods, procedures, and
treatments in either the defendant-
physician’s community or a similar
community.

The United States Supreme Court has
adopted rules to ensure that expert testi-
mony is reliable and relevant. Among the
considerations that bear on the reliability
of proposed testimony are matters such
as whether the opinion has been sub-
jected to peer review and publication and
whether it has attracted widespread ac-
ceptance in the relevant scientific com-
munity (9).

It is true, as Kopans pointed out, that
“physicians are being held to a standard
of care that is determined, in retrospect,
at a single instant, by the opinion of non-
medical juror members who, in part, base
their decision on how they feel toward
the plaintiff and the defendant and how
they feel about the experts.” Potchen and
Bisesi (10) have phrased this another
way: “The standard of care in a radiology
case is whatever an expert witness can
convince a jury it is.” Obviously, in any
specific case, the expert witnesses that are
retained by the plaintiff and the defen-
dant will more likely than not vigorously
disagree with each other. Such are the
vagaries of our adversarial system of civil
law.

Solutions: Taking “Center Stage”

Solutions to the malpractice quagmire,
in which all radiologists, mammogra-
phers, and nonmammographers alike find
themselves, are not easy to discern. Ko-
pans suggested reform of the legal sys-
tem, though he is not specific as to what
kind of reform is needed. The system of
civil law under which America operates
was inherited in pre-Revolutionary times
from English common law (11). The
foundation on which the common law is
built comprises the published decisions
of state and federal appellate and su-
preme courts that serve as bases on which
subsequent similar lawsuits are decided.
Characteristic of the common law is its
adherence to precedent. It is simply un-
realistic to believe or even imagine that
any fundamental change in our Ameri-
can system of law, which has existed
since the mid-18th century, will occur.

Judges and appellate court justices
know that the law dictates that the stan-

dard of care requires radiologists to con-
duct themselves reasonably, not neces-
sarily accurately. They know that the
question that must be answered in a mal-
practice case involving an alleged mis-
reading of a mammogram is not, Did the
radiologist miss a cancer that can be seen
in retrospect? but rather, Could a radiol-
ogist, practicing in a reasonable manner,
have rendered the same interpretation of
the mammogram, albeit incorrectly, as
has been rendered by the defendant-radi-
ologist?

The situation is different, however,
with jurors. Jurors are supposed to base
their determination on whether a defen-
dant was negligent on the evidence only,
which comprises, to a large degree, the
testimony of the expert witnesses that is
presented in the courtroom. If a jury de-
cides that a defendant was negligent, it
will assess damages that, in malpractice
litigation, may run into the millions of
dollars. Federal tort reform legislation, if
ultimately passed by Congress, will cap
jury awards. Such legislative reform mea-
sures, however, would not have any ef-
fect on the core issue on which the Amer-
ican system of medical malpractice
rests—that is, the jury’s determination of
whether the defendant has acted negli-
gently. Therein lies the challenge; radiol-
ogists must change the perception held
by the public (ie, potential jurors) of
what constitutes medical—or more spe-
cifically radiologic—negligence.

I certainly am not opposed to radiolo-
gists’ support of legislative action to re-
form the legal system under which med-
ical malpractice litigation is conducted.
However, I consider this kind of support
as passive, “behind-the-scene” or “off-
stage” activity. What I propose here is
more aggressive, or “center-stage,” action
on the part of the radiologic community.

There are two ways that radiologists
can try to change the perceptions of po-
tential jurors on what constitutes negli-
gence. First, radiologists must become
more aggressive by assuming the role of
educator to the lay public, from which
jurors are selected. The reason for this is
that, despite instructions by a judge to
consider only the official evidence of-
fered at trial, most jurors base their deci-
sions on personal experience and percep-
tions of what they think is correct (12).
As has already been noted, those percep-
tions related to breast cancer and mam-
mography are often wrong (13,14).

The news media from time to time
have given the public a perspective that
reasonably balances the benefits and lim-
itations of mammography. Two separate

newspaper articles published earlier this
year are good examples. A New York Times
article quoted the Director of the Office
of Disease Prevention at the National
Cancer Institute as follows (15):

People often talk about mammograms
to prevent breast cancer when what it’s
done is to increase, not decrease, the
incidence of breast cancer. . . . It is not
easy to know if screening helps or
harms overall.

Similar concerns were voiced in a
front-page article published in the Wash-
ington Post (16) that focused on the issue
of whether women should be given in-
formed consent before undergoing mam-
mography. Pointing out that “a vocal
cadre of patients, cancer specialists, advo-
cates and health experts argue that
women are blithely undergoing mammo-
grams without knowing nearly enough
about them,” the Post writer then quoted
University of California-Los Angeles
breast surgeon Susan Love as stating,
“Nobody wants to go against the stan-
dard dogma—we have accepted the con-
cept of early detection and of mammog-
raphy screening as the way to do it, hook,
line and sinker uncritically, and we do so
at our peril.” Another researcher is
quoted in the article as saying, “Many
women wrongly believe that the act of
getting a mammogram reduces their
chances of developing breast cancer in
the first place.”

Also quoted in the Washington Post ar-
ticle was the spokesperson for the Center
for Medical Consumers, an advocacy
group, who charged that “after 30 years
of selling this [mammography] to us,
women are still not fully informed about
the risks. . . It’s been oversold. They’re
[radiologists] afraid they can’t be fully
honest because a lot of us would stop
going for screenings” (16). Sadly, a radi-
ologist who is in charge of breast imaging
at a major teaching institution confirmed
this impression when he was reported to
have said that deluging women with too
much information about all the possible
outcomes and uncertainties about mam-
mography would unnecessarily confuse
and alarm them and “would scare
women away from getting mammogra-
phy.”

One need not look too far to find sim-
ilar views expressed in the scientific liter-
ature. Noting that many American
women harbor fear of breast cancer on
the basis of “hyperbole” and are “terrified
of breast cancer,” a Canadian researcher
recently observed in the Journal of the
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National Cancer Institute that “physicians
must let frightened women know that,
even without screening, most women
who get breast cancer will not die of it
and that despite screening, some women
will die of breast cancer” (17).

In his Radiology editorial, Kopans (1)
acknowledged that in as many as 70% of
cases, a finding that could potentially
represent breast cancer is visible, in ret-
rospect, on a preceding mammogram. At
the same time, Kopans questioned the
need for further education of the public,
maintaining that women have ready ac-
cess to all information they need about
mammography. I ask, has the radiologic
community ever informed the public of
this 70% statistic? I do not believe it has.
I further ask, Has the radiologic commu-
nity ever fully informed the public that
earlier detection of certain virulent breast
cancers at mammography will neither
lengthen their lives nor increase their
survival, and that detection of some his-
tologically suggestive but clinically be-
nign breast cancers will not only not
lengthen a woman’s life span but also
may instead subject the patient to unnec-
essary surgery or chemotherapy? I do not
believe the radiologic community has ad-
dressed this issue. What I do believe is
that radiologists must take center stage
and educate the public.

Educating Expert Witnesses

The second area in which I believe that
radiologists must assume the role of edu-
cator concerns expert witness testimony.
While it is true, as Kopans stated in his
editorial, that radiologists who have no
expertise in mammography occasionally
testify incorrectly as an expert for the
plaintiff in “mammographic-miss” mal-
practice lawsuits, there are far more cases
where the experts are well qualified in

mammography. Whatever their motiva-
tion and reasons for stepping forward
and testifying—noble or nefarious—radi-
ology experts frequently misstate to ju-
ries what constitutes the standard of care
(18,19). To be correct in all radiologic
interpretations is not the standard of
care. I ask, Has the radiologic community
ever educated its own members, much
less the public, as to what constitutes the
standard of care in radiologic practice? I
do not believe it has. What I do believe is
that radiologists must again take center
stage and educate their professional
brethren.

Can Mammography Survive
Malpractice?

Kopans has asked whether mammog-
raphy screening can survive malpractice.
My answer is that it can, but only if radi-
ologists and radiologic organizations
walk onto the figurative center stage and
fully and accurately educate the public
by discussing the benefits and limitations
of mammography, particularly as it re-
lates to the management and prognosis
of breast cancer. At the same time, radi-
ologists and radiologic organizations
must also educate their own colleagues
and members about the true fallibility of
mammography and the issue of whether
a perceptual miss of a subtle sign of ma-
lignancy on a mammogram equates with
negligence. Having radiologists assume
the role of educator will not guarantee
that screening mammography will sur-
vive malpractice, but the failure to pro-
vide such education could well hasten
screening mammography’s further de-
scent into the morass of malpractice liti-
gation and eventual extinction.

References
1. Kopans DB. Mammography screening is

saving thousands of lives, but will it sur-

vive medical malpractice? (editorial). Ra-
diology 2004; 230:20–24.

2. Berlin L. The missed breast cancer redux:
time for educating the public about the
limitations of mammography? AJR Am J
Roentgenol 2001; 176:1131–1134.

3. Domenighetti G, D’Avanzo B, Egger M, et
al. Women’s perception of the benefits of
mammography screening: population-
based survey in four countries. Int J Epi-
demiol 2003; 32:816–821.

4. Schwartz LM, Woloshin S, Fowler FJ Jr,
Welch HG. Enthusiasm for cancer screen-
ing in the United States. JAMA 2004; 291:
71–78.

5. Ritchie v West, 23 Ill 329 (1860).
6. Department of Regulation and Licensing

v State of Wisconsin Medical Examining
Board, 572 NW2d 508 (Wis App 1997).

7. Barton v Chicago and North Western
Transportation Company, 757 NE2d 533
(Ill App 2001).

8. Schiff v Friberg, 771 NE2d 517 (Ill App
2002).

9. Daubert v Merrell Dow Pharmaceuticals,
509 US 579 (1993).

10. Potchen EJ, Bisesi MA. When is it mal-
practice to miss lung cancer on chest ra-
diographs? Radiology 1990; 175:29–32.

11. Berlin L. Radiologic malpractice litiga-
tion: a view of the past, a gaze at the
present, a glimpse of the future. AJR Am J
Roentgenol 2003; 181:1481–1486.

12. Berlin L. The missed breast cancer: per-
ceptions and realities. AJR Am J Roentge-
nol 1999; 173:1161–1167.

13. Berlin L. Dot size, lead time, fallibility,
and impact on survival: continuing con-
troversies in mammography. AJR Am J
Roentgenol 2001; 176:1123–1130.

14. Berlin L. Breast cancer, mammography,
and malpractice litigation: the controver-
sies continue. AJR Am J Roentgenol 2003;
180:1229–1237.

15. Kolata G. Cancer prevention is big seller,
but medical experts are divided. New
York Times 2004; Jan 11: 1, 15.

16. Stein R. Some fear women lack facts
about mammograms. Washington Post
2004; Jan 6: A1, A8.

17. Baines CJ. Mammography screening: are
women really giving informed consent?
J Natl Cancer Inst 2003; 95:1508–1511.

18. Berlin L. Bearing false witness. AJR Am J
Roentgenol 2003; 180:1515–1521.

19. Berlin L. The miasmatic expert witness.
AJR Am J Roentgenol 2003; 181:29–35.

644 � Radiology � December 2004 Berlin

R
a

d
io

lo
gy


